
David.Menotti@shawpittman. To Mary Dominiak/DC/USEPNUS@EPA
corn cc Rich Leukroth/DC/USEPNUS@EPA

08/10/2004 09:29 AM
bcc

Subject Incineration ECN OGC letter re CBI manual interpretation

Mary

I am forwarding the attached letter to me from Don Sadowsicy (OGC), dated
February 3, 2004, for inclusion in the ECA docket (if it is not there
already). It was provided to me in the course of the negotiations on the
incineration ECA’s, and relied upon by the telomer and fluoropolymer
manufacturers in reaching their decisions to agree to these ECAs. It also~
should be included in the separate docket on the incineration ECAs, that
Rich Leukroft~has informed me is being created.

Thanks.

David

(See attached file: EPA CBI
Letter.PDF)

David E Menotti
202—663—8675

This electronic message transmission contains information from the law firm
Shaw Pittman LLP that may be confidential or privileged. The •information
is intended solely forthe recipient and use by any other party is not
authorized. If you are not the intended reCipient, be aware that any
disclosure, copying, distribution or use of the contents •of this
information is prohibited If you have received this electronic
transmission in error, please notify us immediately by telephone
(1.202.663.8000, or in the UK, 020 7847 9500)or by electronic mail at

postmaster@shawpittman.com. Thank You. EPACBILetter.PDE



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON D C 20460

OFFICE OF
GENERAL COUNSEL

February.3,2004

DavidMenotti
ShawPittmanLLP
2300N Street,NW
Washington,DC 20037

DearMr Menotti,

I amwriting m responseto aquestionyou haveraisedregardmgEPA’sTSCA CBI
Protectionmanualandconfidentialityregulations As you areaware,TSCAandthe
implementingregulationspermitotherfederalagenciesto haveaccessto TSCA CBI EPA’s
TSCA CBI manualsetsforth anumberofsubstantiveandproceduralrequirementsthat federal
agenciesmustsatisfybeforereceivingaccessto TSCA CBI atEPA(alsocalled“on site”access)
Theserequirementsareoutlinedin sections2 3, 2 3 1 and2 3 2 oftheTSCA CBI manual

TheTSCACBI manualalsoprovidesthatotherfederalagenciesmayreceiveaccessto
TSCACBI attheirownfacilitiesprovidedcertainconditionsaremet (alsocalled“off site”
access).Section2.3.3ofthemanuallistsspecificrequirementsthatmustbe satisfiedatanother
agency’sfacility beforeEPAwill allow “off site” accessto TSCA CBI

Your e-mailmessageof January22, 2004,askedwhetherthemanual,aswell as -~

“substantiverequirementsfor thereleaseofCBI by otheragencies,”also applywhenafederal
agencyreceives“off site” accessto TSCACBI. Theanswerto yourquestionis clear. Federal
agenciesmustmeettherequirementsofthemanualregardlessofwhethertheyareseeking“on
site”or “off site” accessto CBI. Enclosedfor yourinformationaretherelevantsectionsofthe
TSCA CBI manual

In addition,disclosureof TSCA CBI byEPAto otherfederalagenciesis governedby
EPAconfidentialityregulationsat40 CFRpart2, subpartB Section2 209(c)(5)requiresthat
theagencyagreeto thefollowmgbeforeEPAmaydiscloseCBI

(5) Theotheragencyagreesin writing not to disclosefurther anyinformation
designatedasconfidentialunless--

(i) Theotheragencyhasstatutoryauthorityboth to compelproductionofthe
informationandto maketheproposeddisclosure,andtheotheragencyhas prior
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to disclosureoftheinformationto anyoneotherthan its officersandemployees,
furnishedto eachaffectedbi~sznessat leastthesamenoticeto which theaffected
businesswouldbeentitledunder.thissubpart;

(ii) Theotheragencyhasobtainedtheconsentofeachaffectedbusinessto the
proposeddisclosure;or

(iii) Theotheragencyhasobtaineda written statementfromtheEPAGeneral
Counselor anEPARegionalCounselthatdisclosureoftheinformationwouldbe
properunderthissubpart.

Thisprovisionappliesregardlessofwhethertheaccessto CBI is on-siteoroff-site.

I hopethis answersyour questions Pleasecontactmeif you requirefurtherassistance

Sincerely,

• - S 6~oii~Odj
DonaldA. Sadowsky

Acting AssistantGeneralCounsel
for PesticidesandToxicSubstances

Enclosure



TSCA CBI
Protection Manual

United States
Environmental Protection Agency

Office of Pollution Prevention and Toxics
Washington,.DC 20460 (7407M)
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• TSCA CBI PROTECTION MANUAL

• • 2.2.11.2 UnaccountedFor Documents

ThecontractorDCOmustassumethataTSCA CBI documentisunaccountedfor when
• it is notreceivedwithin 5 businessdaysof issuingthecontractoremployeethelist of• - itemsloggedoutto him/her,andreportthis factundertheproceduresin CHAPTER 5.

• • 2.2.12 ChangeIn Corporate Status
• • Whenacontractororsubcontractorwith accessto TSCACBI isacquiredby ormergedinto
• • anothercompany(or otherwisealtersits corporatestatusby associatingin somewaywith

anothercompany)it shallprovidenoticeto EPApriortothetransaction.EPAwill allowthe
• • contractoror subcontractor30 daysfrom thetime ofnoticeto completethecorporateand

employeeTSCA CBI clearanceproceduresdiscussedin this section~ above. If the
requirednoticeis not givenwithin 90daysofthetransaction,thenaccessduringthattime

• will beconsideredunauthorized,andtheAgency will follow the unauthorizeddisclosure
• proceduresin Chapter5.

2.3 TSCA CBI ACCESS CERTIFICATION
FOR OTHER FEDERAL AGENCIES

Accessto TSCA CBI datamaybegrantedto otherfederalagenciesunderthe following
circumstances:

• WhenTSCA CBI datais requiredto performwork for EPA

• WhenTSCA CBI datais requiredto performtheotheragency’slegalduties
toprotecthealthortheenvironment

WhenTSCA CBI datais requiredfor specificlaw enforcementpurposes.

All personscontemplatingdisclosureofTSCA CBI to otherfederalagenciesshouldreview
theregulationsat40 CFRSections2.209(c)and2.306.

Chapter 2: TSCA CBI Access -25- October 20, 2003



TSCACBI PROTECTION MANUAL

2.3.1 Proceduresfor Other FederalAgenciesto
obtain TSCA CBI Access

Other federal agenciesmay obtain accessto TSCA CBI by following the applicable
requirementsoutlinedin 40 CFR2.209(c),andincludingtakingthefollowing steps:

An authorizedagencyrepresentativemustsubmita written requestto the IMD Director
preferablyat leastonemonthbefore accessis to begin. The requestmust specifythe
following: • •

• Informationto which accessis requested.

• Reason(s)why accessisnecessary(includingtheofficial purpose).

• Supportingdetails.

Therequestmustbesignedby anagencyofficial whoseauthorityisatleastequivalentto that
ofanEPAdivisiondirector.

TheIMD DirectorreviewstheTSCACBI accessrequestandnotifiestheagency’srequesting
official ofhis/herdecision. If accessis approved,theIMD Directorinformstheagencyof
thefollowing stipulations:

• TSCA CBI is beingdisclosedunderTSCA authority

• • Unauthorizeddisclosure of the information may subject the agency’s

employeesto criminalpenaltiesin Section14(d) ofTSCA(seeCHAPTER5)

• TheagencyseekingTSCA CBI accessmustprovidewritten agreement~thatit

will not discloseTSCA CBI, exceptin anyoneofthefollowing situations:

(i) Theagencyhasstatutoryauthoritybothtocompelproductionof
• • theinformationandto maketheproposeddisclosure,andit has

furnishedaffectedbusinesseswith at leastthesamenoticethat
EPAwouldprovideunderEPAregulatiOns.

(ii) The agencyhasobtainedtheconsentof eachaffectedbusiness
prior to theproposeddisclosure. •

•Chapter 2: TSCA CBI Access -26- October 20, 2003



TSCA CAl PROTECTION MANUAL

(in) The agencyhasobtaineda written statementfrom the EPA
• generalcounsel,oranEPAregionalcounsel,thatdisclosureof
theinformationis authorizedunderEPAregulations

[Note If the otherfederalagencyis obtainingaccessto TSCA CBI for purposesnot on
behalfofEPA,noticemustfirst beprovidedto affectedbusinessesasprovidedin Section
2 3 2 justbelow]

Onceaccesshasbeengranted,designatedemployeesoftheotherfederalagencycanobtain
accessto specifiedTSCACBI on EPApremisesTheproceduresfor individual employees
to obtaincertification for TSCA CBI accessareexplainedin SectionLi of this Manual
Employeesof otherfederalagenciesarenot allowedto removefrom EPA premisesany

• •~ • documents,notes,orcorrespondencecontainingTSCACBIandmustnotdiscussTSCACBI

• • • with unauthorizedindividuals. Only a DCO mayremoveTSCA CBI from EPApremises.

TSCA CBI mustthereforebetransferredfrom anEPADCO to aFacility AgencyDCO.

Whenaprogrammaticneedcanbedemonstrated(andwhentheotherfederalagencyneeds
TSCA CBI accessto performa functionon behalfof EPA) expeditedapproval maybe
grantedbytheIMD Directorwhichwill allowafederalagencyaccessto TSCACBI before
receivmgfinal approvalfrom theOPPTDCO

2.3.2 Notice to Affected Businesses
BeforegrantingTSCACBI accessto anotheragency,in orderto doworknot onbehalfof
EPA, IMD provideswrittenNoticeto affectedbusinessesTheNoticemustbegivenatleast
10 calendardaysbeforeaccesscanbe grantedvia publication in the FederalRegister,
telegram,or certifiedmail (returnreceiptrequested)No Noticeto affectedbusinessesis
requiredhowever,whenEPA disclosesTSCA CBI to anotheragencyto performwork for
EPA(asdescnbedin 40 CFRSections2 209(c)and2 306(h))

IMD will preparetheNotice,which mustincludethefollowing

• Identityoftheagencyto whichTSCA CBI accessis granted

• Official purposefor theaccess

• If accessis authorizedonEPApremisesorattheotheragency’sfacilities (see

Section2 3 3)
• Typesofinformationto bedisclosed.

• Periodoftime for which accessto TSCA CBI is authorized

Chapter 2: TSCA CBI Access -27- • October 20, 2003
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TSCACBI PROTECTION MANUAL

2.3.3 Security Requirementsat Other Federal
• Agencies • •

In order for the otheragencyto obtain accessto TSCA CBI on its own premises,the
requestingofficial to whom TSCA CBI is to be transferred,mustnominateat leasttwo

• peopleasaDCOandanAlternateDCO(ADCO)~Thenomination,submittedin writing to
theOPPTDCOforapproval,mustincludethenames,telephoneandfaxnumbers,ande-mail

• andmailing addressesof the nominees. The requestingofficial Or the DCO canalso
• nominateADCOsto assisttheDCOinday-to-dayoperations.ADCOscanperformthesame

dutiesasDCOs(includingsigningEPAForm7740-28).

Thefollowing arerequiredfor TSCA CBI accesson theotheragency’spremises:

• Agencysecurityproceduresandstandardsthatequalorsurpassthosesetforth
in this manual. The requestingofficial must provide to TSS a written
statementoftheagency’ssecurityproceduresfor handlingTSCA CBI. The
statementshouldstatethatthesecurityproceduresin thisManualhavebeen
adopted,orhowthesecurityproceduresusedby theagencydiffer from those

• in this Manual.

• • EPA TSS inspection and approvalof the agency’sTSCA CBI storage
• facilities. Theinspectionis •to bearrangedbytherequestingofficial.

[NOTE TSSwill not berequiredto inspectfacilities in otherfederalagencieswhereCBI
is storedin approvedstoragecontainersasreferencedin Section4 3 3]

2.4 REQUESTS FROM CONGRESS OR THE
GENERAL ACCOUNTING OFFICE (GAO)

EPA, federal,andcontractoremployeesmustnotify theIMD Directorimmediatelywhen
theyreceivea requestfrom Congressor theGAO for informationthatrequiresaccessto
TSCACBI. Pursuantto 40CFR2.209,TSCA.CBIaccessis allowedonlywhentherequest
is madeby the Speakerof the HouseofRepresentatives,the Presidentof the Senate,a
chairmanof•a Congressionalcommitteeor subcommittee,ortheComptrollerGeneral.All
documentaccesswill beprovidedbytheOPPTDCO,whowill recordall transactionsonthe
Federal Agency, Congress,and Federal Court Sign-Out Log, Form 7740-24 (see
APPENDIXS). •

• WhenEPA allowsaccessto TSCA CBI by CongressortheGAO, EPAmust
providewrittennoticeto affectedbusinessesatleast10 calendardayspriorto
disclosureunless Congressor GAO directs otherwiseor doesnot give
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