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THIRODEAUX, Judge.

Plaintiffs sought to'certify a class of crawfish [armers against Aventis,
art iusecticide manufacturer, and certain distributors o ingecticide-treated rice seed,
Under various legal theorics, plaintiffs allegs damage to their pond-grown crawlish
crops as the result of the purchase and use of the insecticide. The trial court certified
three plaintiff subclasses and denied plainiffs’ motion 1o certify aciass of defendants.
The defendants have appeslied the certificarion of plaintif subclasses. For reasons

3¢t forth betow, we affirm in part and reversc in part.

ISS

We shall consider the issnes for review in conjunction with one another,

namely, whether the trial court erred in:

(1)  abrogating Aventis’ due process right to discovery
of the nature of the claims against it and of absent
class menihers;

(2) admitting the hearsay testimony of allsgedly
aggrieved parties in support of the numerosity
requirement;

(3} granting plaintiffs’ mation for clags certification by
certifying three subclasses of plaintiffs to pursue a
collective claim against Aventis, inanufactarer, and
various 1ice seed distributors:

(4) failing to choose class representatives;

(5) defining three suhclasses rather than ene class: and,

(6) failing to establish geographic boundaries of the
class consistent with the evidence presented.



I1.

Thig suit was instituted by Louisiana crawfish farmers who allege
damage to their pond-growm crawfish crops as the result ol the purchase and use of
an jnsecticide. At this procedural stage of the suil, we are concerned only with the
propriety of the certification, not with the merits of the plaintiffs” allegations.

Aventis Crop Science, USA LP (hereinafier “Avents™) manufactures
Fipronil, an insecticide bearing the trade name ICON 6.2 FS. Tn July 1998, the
United States Environmentsl Protection Agency authorized Aventis to market the
msecticide, and it was exlensively introduced into the [Louisiana market in 1999, The
chemical was sold in liquid form to seed distributors/applicators who, pursuant to
contracts with Aventis, applied TCON to rice seed prior to planting. The purpose of
the chemical treatment was to combat the rice water weevil,

In Louisiana, rice and craw{ish are often conjunctively farmed, either in
the same pond or i ¢lose proxinuty w une ancther. The rotation patterns for the two
crops vary, but water that has been used in a rice field (*tailwater™) is sometimes
employed to irrigate crawfish ponds. After planting nce, taslwater might also be
discharged into surrounding ditches and canals, and a downstream crawfish farmer
may retrieve this tailwater and introduce it into his pond. Crawfish are not always
grown in rice fields.

‘I'he state-wide crawfish harvest declined by millions of pounds from
1999 to 2000. Plaintiffs allege that the use of ICON-treated rice seed in certain ponds
hay had a devastating effect on co-cultured crawfish harvesis in 1999 and 2000,
Some farmers have cxpenenced total loss of their crawfish crop; oihers have

experienced a commcreially damaging decline,



Plaintiffs allege that once reports began to mount regarding [CON’s ill
effects on the crawfish industry, Aventis conducted [ield tests and conciuded that any
increase in crawfish mortality resulted either from a nﬂsapﬁlicam}n of ICON, was
unrelated to TCON, or was attributable to the severe 1998 drought. Plaintiffs also
allege that the Department of Agriculture only tested for the presence of Fipronil, the
active ingredient in [CON. Fipronil was found in extremely low levels and, therefore,
conld notbe conclusively linked to crawfish mortality. Plaintiffs argue, however, that
these low levels result from the ingredient’s tendency to rapidly break down into
derivalives which bind to soil particles and do not dissolve in water.

Aventig admits that ICON’s label states that the product is toxic to
aquatic invertebrates, crawfish included. Aventis argues, however, that an 1CON-
treated seed is toxic to crawfish only if the seed is eaten. This should not happen,
since by the time crawtish are introduced into a rice field approximately six to eight
weeks after planting, the rice seed has sprouted and only tragces of [CON residuc
remain. The defendants attribute the decline in crawtish production to the drought,
which transpired ai roughly the satne tme that ICON was introduced into the
Louisiana market.

Plaintiffs sued Aventis, manufacturer of HCON, and eventually named
as defendants several seed disitbutors/applicatars who sold ICON-treated seed to
their respective customers. Suit wag brought under various legal theories, including
product liability, redhibition, negligence, negligent musrepresentation, fraudulent
concealment, intentional misrepresentation, fraud, and breach of contract. TMaintiffs

proposed three plaintiff subclasses and also sought certification of a defendant class,



Following trial on plaintiffs’ motion to certify a class, the judge issued
written reasons for judement on Tuly 33, 2001, The judgment was signed on August
R, 2001 certifying three plaintiff subclasses as [ollows:

Subclass 1: All persons or legal entities from January of

1999 who purchased TCON-trcated seed for the planting of

rice or for crawfish operations in the State of Louisiana and

who allege financial loss and damages as a result of said

crop’s exposure (o [CON; and,

Subclass 2: All persong or legal entities from January of

1999 who farm crawtish in the State of Louisiana and who

allege financial loss and damages to their respeciive

crawfish crop as a resuli of said crop’s exposurc to ICON;,

and,

Suhclass 3: All persons or legal entilies from Janunary of

1999 who participated in a sharecropping arrangement for
the farming of crawtish in the State of Louisiana and who

allege financial loss and damages as a result o[ its crawfish

farmers’ crop exposure to [CON,
The judgment denied plaintiils® motion to certify a class of defendants.

In addition to filing their respective motjons for appeal of the class
certification, some named defendants also sought supervisory writs, which writ
appheations were granted and converted into an appeal, Those distributor defendants
who presently appeal are Nolan J. Guillot, Inc, (hereinafter “Nolan Guillot”), Mamou
Rice Drier and Warehouse, Inc. {hereinaflter “Mamou Rice™), G & H Seed Company,
Ine. (heretnafter “G & H Seed”), Crowley Grawn Drier, Inc. (hereinatter “Crowley
Grain™), Terral Seed, Inc,, and ICON manufacturer, Aventis,

We note here that at oral argument, plaintiffs’ counsel stipulated that
they could not prove a claim for certification against Terral Seed, Inc., and that this

defendant should he dismissed from the suil. We acknowledge this stipuiation,

reverse against Terral Seed, Inc., and dismiys it from this suit.



I11.

LAW AND DISCUSSION
The Discovery Ruling

Before discussing the class certification in general, we address the trial
court's discovery ruling. During the course of litigation, the trial court granted in part
and derjed in part Aventis” Motionto Compel. The counrt ordered plaintiffs to submi
to Aventis a list of witmesses whom they intended to use at the class certitication
hearing, and Aventis was given the right to depose all listed witnesses prior (o the
hearing. The defendant sought supervisory review of the judugment on the motion
from hath this court and from the Louisiana Supreme Courl. A panel of this court
denied writs and stated that “{t]he trial court did not abuse its diserction in this
discovery ruling.” The supreme court simply denied writs. Aventis now prays that
we rernand the matter to afford full discovery of the extent and scope of the purported
class.

Aventis claims that both courts declined to review the decision because,
it is argued, the courts believed the defendant had an adequate remedy on appeal.
Conversely, plainfiffs subrmt that we should notreview this discovery challenge since
we have previously held that the iria] court did not abuse its discretion in its discovery
ruling. Because review of this matter would require us to revisit our prior decision,
plaintiffs urge the application of the law of the case doctrine, We agree.

The iaw of the case doctrine operates to avoid re-litigation of the same
issue, promaotes consistency of results in the same litigation, and fosters faimess by
affording parties one single opportunity (v argue the issue and have it decided. Bowie
v. Young, 01-715 (La.App. 3 Cir. 3/20/02), 813 So.2d 562, writ denied, 02-1079 (La.

OF21/02Y, 819 S0.2d 335, The doctrine operates “1o prevent the appellate court trom



reconsidering its own rulings of law on a subsequent appeal in the same case.” [, at
567, Appilication of the ductrine is flexible, and we are allowed to deviate therefrom
in cases where “It would effectuate an obvions injustice or where the former appellale
decision was clearly erronzous.” Griffin v. Campbell, 00-468, p. 2 (La.App, 3 CI1.
11/2/00); 772 So.2d 370, 372; Cree Oil Co. v. ffome Ins. Co., 94-1219, p. 17
(La.App. 3 Cir. 3/8/95); 653 80.2d 620, 629, wril denied, 95-1554 (La. 9/29/95); 660
So.2d 875 (quoting Dodson v. Community Blood Cir. of Lowisiana, Inc., 633 80.2d
252, 255 (La.App. 1 Cir. 1993), writs denied, 93-3158, 93-3174 (La. 3/18/94}; 634
So.2d 850, 851), 11 the prior decision was “palpably erroneous or ifs application
would result in manufest injustice,” then the doctrine is inapplicable. Estate of Patout
v, City of New Iberia, 01-151, n. 7 (La Anp. 3 Cir. 6/27/01); 791 $0.2d 741, 747
{quoting Griggs v. Riveriand Med. Ctr., 98-256, p, 6 (La.App. 3 Cir. 10/14/98); 722
S0.2d 15, 19, writ denied, 99-385 (La. 5/28/99); 735 S0.2d 622),

Aventis asserts the inapplicability of the doctrine, since a writ
application is not an appeal and since the deniyl of such application is a decision not
to exercise supervisory junsdiction and cannot deprivec Aventis of its right (o
appellate review on the mertts, However, important for our purposes here is that the
doctrine applies to writ decisions exactly as it does to judgments rendered at the
conclusion of the appellate process. In First Fed. Sav. & Loan of Warner Robins,
Georgia v. Disiere, 342 So.2d 11 {La.App. 4 Cir.), writ denied, 548 So.2d 311
(La.1989), when the trial court overmied an exceptivn of improper venuc, the
appellants filed an application for supervisory writs and a motion for appeal with the
appeliate court. The fourth circuit demed the application, stating: “The trial court did
not err in its ruling below.” Jd. at 2. The appellee then filed a motion to dismiss

appellants’ appeal, arguing that a judgment overruling a venue exception is not



appealable. The appellate court explained that while the intetlocutory judgment 1s
reviewable by way of supervisory writs, the court had alrcady reviewed the judgment
in this manner. Because the fourth circuit found nothing to indicate that s prnior
ruling was erroneous, it held that ruling to be law of the case, noting that “Ti]t has
been held that this principle applies to all decisions of an appellate court and not
mercly those arising from the full appeal process.” fd. at 13 (citations omirted). Tike
the fourth circuit, we decline to review a trial court judgment that a panel of this court
has already determined to be free from an abuse of discretion.

Avenlis argues further that the docmne is inapplicab]eﬁerc because our
prior decision is palpably errongous or would result in manifest injustice. Aventis
argues abrogation of its fundamental due process rights through the (nal court's
disallowance of discovery of the nature of the claims against it and of relevant
information from absent class members, Rather than bemng allowed to assess the
scope and composition of the potential class, Aventis submits that it was limited to
discovery of the eight class representalives, other witnesses hand-selected by
plaintiffs’ counsel, and those lew uther potential claimants revealed to Aventis by
those representatives and witnesses. As such, Aventis cites its inabilily both to
adequately defend itself at the class certification hearing and to fully present its
arguments on the merits of class certification on appeal; parttcularly, Aventis urges
its inability to test the veracity of plaintifls’ assertions of numerosity, commonality,
typicality, and adequule representation.

We do not find that our prior dacision was palpably erroneous, The law
of the case doctrine, therefore, is applicable, and we will not reconsider cur own
ruling on this subsequent appeal. Therefore, without reviewing the decision again,

we note simply that the trial court has broad discretion when regulating pre-trial



discovery. Moakv. fliinois Cent, R, Co.,93-783 {La. 1/14/94); 631 S0.2d 401. Such

discretion will not be disturbed on appeal absent a clear showing of abuse. /4.

The (lass Cettification

Certification of a class of plaintiffs is an interlocutory ruling, may create
irreparable harm to detendants, and thus justifies appeliate review. La.Code Civ.P.
art. 2083(A); Carr v. GAF, Inc., 97-2325 (La, 11/14/97), 702 So.2d 1384. Because
any potential error in this judgment certifying three subclasses of plaintiffs cannot
practically be correcled un appeal after mial on the merits, the defendants are allowed
lo appeal such certification. Brown v. New Orleans Pub. Serv. Inc., 4590 S0,24 271
{La.1986).

Louisiana courts are authorized to reference both federal and state class
action jurisprudence in the interpretation and application of the statutory requirements
for class actions. Dukev. Texaco, inc., 99-2002 (La.App. 3 Cir. 2/7/01);, 779 So0.2d
1070, writ denied, 01-637 {La, 4/27/01); 791 S0.2d 637. Moreover, “the trial court
1s given ‘wide latitude’ in considerations that require an analysis of the facts relalive
to the prerequisites for class certification in a given case, and its decision on
certification must be affirmed unless it is manifestly erroneous.” Parry v. Adm s of
Tulane Edue. Fund, 98-2125 p. 3 (La. App. 4 Cir. 6/30/99); 740 S0.2d 210, 212, writ
denied,99-2297 (La. 11/12/99); 750 S0.2d 197, citing Adams v. CSXR.R., 615 So0.2d
476,481 (La.App. 4 Cir. 1993). And though class certification is reviewed under an
abuse of discretion standard, we are not permitred to review the merits of the case.
Duhe, 779 S0.2d 1070, Indeed, “[i]n determining the propriety of a ¢lass aclion the
court is not concerned with whether the plaintiffs have stated a cause of action or the

likelihood that they ultimately will prevail on the merits.,” Andry v. Murphy Oil,



1784, Inc., 97-793,p. 3 (La.App. 4 Cir. 4/1/98); 710 50.2¢ 1 126, 1 129, writs denied,
9R-1138, 98-1178 (La. 6/19/98); 720 So0.2d 1213, 1214,
Class actions are governed by La.Code Civ.P, ans. 391-97:

A. One or more members of a class may sue or be sued as
represeniative parties on behalf of ail, only if:

(1) The class is 0 numerous that joinder of all members is
impracticable.

(2) There are questions of law or fact cormmon to the class.

(3) The claims or defenses of the representative parties are
typical of the claims or defenses afthe class.

(4} The representative parties will fairly and adequalely
pratect the inlerests of the class,

{33 The class is or may be defined ohjectively in terms of
ascertainable criteria, such that the court may determine the
consutuency of the class for purpases of'the conclusiveness
of any judgment that may be rendered in the case.

La.Code Civ.P. art, 391(A)1)-(5). Plantills bear the burden of establisking the

statutory criteria. Duhe, 779 So.2d 1070, In consideration of this appeal, the

defendants’ individual argumen's will be treated in conjunction with one anather.

Numerosity

Representative class members may sue 1f*[t]he class is so numerous that
joinder of all members is impracticable.” La.Code Civ.P.ert. 391{A)1). Sutisfaction
of the numerosity requirement includes a determination of whether the parties are sa
nitrmerous that separate suits would unduly burden the courts. I a burden would
result from the prosecution of individual suits, then the class action 1s more judicially
gificient and herefore better than other procedural avenues, Billiesnnv. City of New
Crfeans, 98-1232 (La.App. 4 Ciz. 3/3/99Y; 729 S0.2d 146, wrifs denied, 99-945, 99.

060 (La. 10/29/997; 749 30.2d €44.



The satisfaction of the requirement depends on the facts and
circumstances of each individual case, Billieson, 729 S0,2d 146 (citing Coiton v.
Gaviord Container, 96-1938 (La.App. 1 Cir. 3/27/97); 691 50.2d 760, writ denied,
07-800 (La. 4/8/97); 693 S0.2d 147, Dumas v. Angus Chem. Co., 25,632 (La.App. 2
Cir. 3/30/94); 635 So0.2d 446, writ denied, 94-1120 (La. 6/24/94); 640 So.2d 1349);
Ducore v. City of Alexandria, 95-1197 (La.App. 3 Cir. 3/6/96); 670 So0.2d 1378

| Thomas v. Charfes Schwab & Co., Inc., 95-1405 (La.App. 3 Cir. 9/25/96); 683 S0.2d
734, writs denied, 96-2579, 97-9 {La, 1/24/97); 686 50.2d 858, 858, There is no set
number above which a class is considered to have satisfied the numerosity
requirement,' Dumas, 635 S0.2d 446; Billieson, 729 So.2d 146: Ducote, 670 So.2d
1378; Thomas, 683 So.2d 734; Cooper v. City of New Orfeans, 01-115 (La.App. 4
Cir. 2/22/01); 780 So.2d 1158, writ dented, 01-720 (La. 5/11/01); 792 So.2d 734.
However, the numerosity requirement is not met by simply alleging that a large
number of potential claimants exist. Dumas, 635 So.2d 446; Clement v. Occidental
Chem. Corp.,97-246 (La.App. 5 Cir. 9/17/97); 699 S50.2d 1110, writ denied, 97-2884
(La. 1/30/98); 709 80.2d 718; Mavho v. Amoco Pipeline Co., 99-620, 99-623,99-621,
99-624, 99-622 {La.App. 5 Cir. 12/15/99); 750 So.2d 278, writ denied, 00-110 (La.
3/17/00); 756 So.2d 1143, Plaintiffs must show that joinder is impractical and there
is adefinable group of aggrieved persons. Dumas, 635 So.2d 446; Coiton, 691 So0.2d
760; Cooper, 780 So0.2d 1158; Mavho, 750 80.2d 278; Clement, 699 So.2d 1110.
And while the group must be defimable, plaintiffs are not required to identify every

meniber of the potential class prior to certification, Billieson, 729 S0.2d 146; Dumas,

"In Vela v. Plaquemines Parish Government, 94-1161 (La. App. 4 Cir. 6/29/95); 658 So0.2d
46, the lourth cireuit cited Adums v. CSX Ratlroads, 613 S0.2d 476 {La.App. 4 Cir. 1993} for the
proposition that “[a] presumption arises that joinder is impractical if more than 40 class members
exist.” Fele, 658 S0.2d at 48, Adams simply does not stand for this. Ta the contrary, the court in
Adams stated that “whether the class is sufficiently numerous is not dependent upon a specified

figure; this determination must be made upon review of the {acts of cach case.” Adams, 615 So.2d
ar 21



635 80.2d 446; Andry, 710 S0.2d 1126, Mavhe, 750 50.2d 278; McCastle v. Rolling
Envil. Serv. of Louisiana, Inc., 456 30.2d 612 (La. 1984). After all, the “difficuity in
identifying the claimants is one of the factors that makes joinder impracticable and
a class action appropriate,” Biflieson, 729 So.2d at 154; Andry, 710 S0.2d at 1129;
MeCasrle, 456 S0.2d at 620. The record establishe.s that the trial court did not abuse
its discretion in finding satisfaction of the numerosity requirement.

In 1999, Louisiana had well over 1,000 crawfish farmers, many of whom
also farmed rice. Ofthose who farmed rice, many purchased ICON-treated seed from
the seed distributor defendants. For example, Mr. Lawrence Trahan, owner and
manager of Crowliey Grain, testified thatin 1999, approximately 1 20 of his customers
purchased ICON-treated seed, 20% to 30% of whom farmed both rice and crawfish
or leased their rice fields to crawfish farmers. Mr. John Fontane, owner of Guaranty
Seed Company, buys his rice seed from Nolan Guillot and Crowley Grain for resale
to his customers. And though he conld not recall how many pounds of rice he bought
from Nolan Guillot in 1999, he tesufied that 80% to 90% of his 20 rice farming
customers also use their fields to farm crawfish. Mr. Leonard Thibodeaux,
agronomist and salesman with Nolan Guillot, explained at the hearing that
approximately 28 to 33 customers purchased [CON-treated seed in 1999, 10% to 15%
of whom also farmed crawfish or leased their rice land to crawfishermen. Crowley
Grain’s manager, Mr. Marton Stanford, testified that approximately 15 crawfish-
farming customers used ICON-treated sced. Mr. Kent Aguillard is president and
genefal manager of Mamou Rice. He testified that in 1999 and 2000, about a dozen
farmers who cultured both rice and crawfish purchased ICON-treated seed.

Mr. Donald McDaniel is a rice and crawfish farmer who used [CON-

treated seed, This crawfish farmer of 25 years testified that in 1999, he lost between



500 to 900 pounds of crawfish., He also testified that through his personai
observations in 2000, approximately 20 to 25 crawfish farmers experienced crawfish
mortality, Afteraknowledge foundation was laid, these statements were not objected
to. In 2000, he experienced total mortality. Class representative Mr. John Leonards
1s also both a rice and craw{ish farmer, having farmed rice for approximately 15 years
and crawfish for approximately six years. At the hearing, he stated that he knew 25
to 35 crawfishermen who claimed to have sustained losses due to ICON. When the
defendant objected on hearsay grounds, the trial court allowed him to testify as to
how many crawfish farmers he had knowledge of, but no testimony was allowed as
to what any of those farmers said. Based upen class representative Mr. Benjamin
Gunniss’ personal knowledge, approximately 235 crawfishermen experienced
problems with the introduction of TCON to their fields. Here again, the trial court
allowed the witness to testify over objection as to his personal knowledge of the
number of crawfishermen from whom he received complaints, The trial court did not
allow him to testify as to what these crawfishermen said. Mr. Joseph Godeaux is a
class representative and has been a crawfish farmer since 1999, Prior to that, he was
a location manager at Terra International, a seed company, for 15 years. While
employed at Terra, he estimated having fielded 30 to 40 phone calls from crawfish
farmers complaining about crawfish mortality, There was no specific hearsay
objection to this statement. He also claimed to personally know approximately 100
farmers who claimed to experience a reduction in crawfish production due to ICON.
The trial court overruled the hearsay objection. Mr. Trahan of Crowley Grain
explained that he received berween 20 and 40 compiaints from farmers regarding
crawfish mortality. Upon hearsay objection, the trial judge stated that the witness

could tesnfy as to the number of eomplaints, but not the nature of the complaints. Mr.



Stanford of Crowley Grain testified that most of the 15 crawfish farmers he spoke
with complained about ICON tailwater being pumped into their ponds, The hearsay
objection was overruied. Mr. Michael Redlich is an Aventis emplovee. He testified
that after the commercial introduction of ICON, he too began receiving complaints
about crawfish mortality. In response, he conducted approximately 17 personal
investigations. There was no objection to Mr. Redlich’s testimony concerning these
lnvestigations. Dr. James Avault, Jr., retired professor of aquaculture at L.S.U.,
suggesied that well over 100 crawfish farmers were atfected by ICON. No hearsay
objection was made.

Aventis argues that the tmal court’s numeresity finding was improperly
based, in part, on the above-recounted hearsay testimony, Plaintiffs are correet to
point out that Aventis did not raise hearsay objections to all of the testimony in
guestion; therefore, appellate review of those statements does not lie. Nevertheless,
we do not believe any of the challenged statements are hearsay.

As defined in La.Code Ewid. art. 801{C}, hearsay 1s *‘a statement, other
than one made by the declarant while testifving at the present trial or hearing, offered
in evidence to prove the truth of the matter asserted.” (emphasis added). Witnesses
at the hearing attested to knowledge of approximate numbers of crawfish farmers
negatively affected by [CON, and such knowledge may have been based upon the
farmers’ claims to those witnesses, either via phone conversations, personal
conversations, ot personal observations by the witnesses. However, the evidence of
absént farmers’ claims cannot righttully be labeled hearsay, since such evidence was
not being offered for the truth of such claims. For purposes of this appeal, it is of no
moment whether the claims of these farmers were true. Indeed, 10 make that

determination would improperly require our consideration of the merits of this case,



which is disallowed at this stage of the proceeding. The claims were simply offared
for what they are -- claims -- and not for their iggitimacy. These claims are what help
establish the number of affecled crawfish farmers. The legi timﬂc;_f of such will be
adjudicated at trial on the merits, for that goes to the ultimate question of liability.

Sufficient facts have been alleged and demonstrated by plaintiffs to show
that the requirements of numerosity have been met. Based upon the fucts and
circumstances of this case, we find that the record contains proof of'a definzble group
of aggrieved parties large cnough that joinder would be impracticable, Plaintiffs have
not simply alieged that a large number of potential claimants exist; they have offered
cvidence of numerous aggrieved crawfish farmers through testimony concerning the
nurnber of crawfish farmers who bought and used ICON-trcated seed and through
teslimoeny conceming approximate numbers of crawfish farmers negatively affected
by ICON.

Every member of the potential class has not been identified; however,
this does not serve to defeat certilicalion. To the contrary, it makes certification more
appropriate. Indeed, in Roval St Gracery, Inc. v. Entergy New Qrleans, Inc., 99-
3089, 99-3090 (La.App. 4 Cir. 1/10/01); 778 S0.2d 679, writ denied, 01-374 (La.
4/12/01); 789 So.2d 594, because of difficulty identifying all aggrieved parties, the
court found joinder impractical where there was evidence of 4,200 potential class
members, but where only 62 aggrieved parties had been already identified for
inclusion. In.Jfohnsan v. Orleans Parish Sch, Bd., 00-825, 00-826, 00-827, 00-828
(La.App. 4 Cir. 6/27/01); 790 So0.2d 734, writs denied, 01-2216, 01-2225, 01-2215
(La, 11/9/01), 801 So0.2d 378, 379, the court reviewed the certifiability of a class
action by former school srudents and employees for damages from exposure to

hazardous and toxic substances. The fact that anly one aggrieved plaintiff had come



forward out of potentially thousands was irrelevant to the court, since testimony
showed that the school served hetween 800 and 900 students per year duning the time
in question.

We note that our determination is based in parl upon the number of
putative clags members, but is also based upon considerations of judicial economy in
avoiding multiplicity of lawsuits, financial resources of class members, and the size
of their individual claims. Johnson v, E.I Dupont deNemouwrs & Co., Inc., 98-229
{La.App. 3 Cir. 10/14/98), 721 So.2d 41,

Aventis cites Hampton v. [llinois Cent. R. Co., 98-430, 98431, 98-432,
08-433, 98-434, 98-435 (La.App. 1 Cir. 4/1/99); 730 50.2d 1091, where numerosily
was not satisfied, in part, because the plaintiffs did not present any expert lestimony
causally linking the cotplaints of physical and emotional symptoms of the class
representatives to the anwmonia leak, And though the courtin Hampton cited several
other deticiencies in the recurd upon which its holding was based, Aventis argues that
application ol the case prevents plaintiffs here from showing a large number of
farmers who befieve that they have heen aggrieved. Aventis notes that ICON was
introduced contemporancously with a severe droughi. Many crawfishermen,
according to Aventis, believe that ICON was the cause of crawfish mortality of that
vear, and the defendant argues that thal 1s nol reason enough to satisfy numerosity:.
However, whether [CON caused crawfish mortality, whether mortality was the result
of the drought, or whether 1t was the result of another cvent is the primary question
in this case -- a question that goes to the merits and one which we are not authorized
1o teview at this stage. We do not construe the “aggrieved persons” uspect of
numerosity as requiring the identification of farmers who can prove that their

crawfish died as a result of ICON-treated rige seed, for such determination will be



made at trial on the merits. It is enough that plaintiffs have presented evidence of a
sufficient number of crawfish farmers who have incurred injury, the alleged basis.of
which 15 ICON-treated seed.

G & H Seed alleges vagueness and overbreadth of the Subclass |
definition. Subclass 1 encompasses “All persons or legal enfities from January of
1999 who_purchased 1CON-treated seed for the planting of rice or for crawfish
operations in the State of Louisiana and who allege financial loss and damages as a
result of said crop’s exposure to TCON.” G & H Seed suggests that the language of
Subclass | expands the scope of that group of potential claimants beyond any
evidence that was presented by the plaintiffs at the hearing. In other words, G & H
Seed argues that the language encompasses claimants who purchased ICON-treated
rice seed for planting of rice and who allege damages as a result of exposure of such
rice crop to ICON and claimants who purchased ICON-treated rice seed solely for
crawfish operations. Such an interpretation may indeed expand the scope of that
groun bevond the evidence presented. However, while this suit was not initiated by
claimants who ailege damage to their rice crop, the language of Subclass 1's
identification can still be read to encompass the claimants who did initiate this suit
and others who are members of the putative class, namely, those who purchased
ICON-treated seed for rice operations and who atlege damages as a result of their
crawfish crop 's exposure to [CON.

We are aware that the seed distributor defendants’ customers are
primarily rice farmers and that rice farmers are not members of the putative class.
However, the evidence adduced at the hearing shows that many of the rice farmers
who purchased TCON-treated seed were also crawfish farmers whose use of 1CON-

treated seed affected other crawfish farmers. We are satisfied as to the sufficiency of



the evidence presented regarding these claimants, and therefore do not find the
definition of Subclass | to be vague or overbroad.

With respect to the seed distributor defendants, plainiiffs offered
sufficient proof of numerosity for each of them, even though a limited number of
putative class members purchased ICON-treated seed from them. As defendants
Nolan Guillet and Mamou Rice point out, they did not necessarily sell [CON to all
putative class members. G & H Seed argues that only a very limited number of
potential claimants could possibly be entitled to a recovery from any seed company,
much less those named as defendants, G & H.Sead Argues that plaintiffs failed to
establish the number of rice farmers purchasing ICON-treated rice seed from each
defendant. We find no merit to these arguments,

The Subclass definitions are not worded such that the numerosity
requirement 1s defeated even though each of the seed distributor defendants did not
sell lCON-treated seed to each individual putative class member. The Subclass
defimtions do not reference any one particular seed distributer defendant, nor do they
require that putative members stake claims against one particular seed distributor in
order to be a member of the putative class. For example, as stated earlier, Subglass
| encompasses individuals who purchased {CON-treated seed for rice operations and
who allege damages to their crawfish crop’s exposure to ICON. Subclass 2
encompasses individuals who farmed crawfish in ponds which had been planted with
ICON-treated sced and who allepe damages as a result of exposure to ICON, And
though these putative class members may not have purchased the [CON-treated seed
themselves, as with Subclass 1, these crawfish farmers were exposed o [CON-treated
seed purchased from seed diswibutors, and are therefore included in the numerosity

calculation. The same 15 true for those in Subclass 3 who participated in a
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sharecropping arrangement. Plaintiffs have dubbed Subclass 3 the “tailwater
Subeclags,” comprising those crawfish farmers who allege damage from ICON munoff
or taiiwater. This [ICON was purchased from seed disiributors and members of
Subclass 3 are therefore included in the numerosity ¢alculation.

The judgment’s three Subclasses poteninially implicate the alleged
liability of all collective seed distributor defendants, and from Aventis. We agree
with plaintiffs that the three Subclasses were certified to pursue claims against all
seed distribulor defendants and also to pursue ciaims against Aventis, the primary
defendant-manuiacturer. Refusal to certify a defendant class 1s not evidence 1o the
contrary, Under the theories advanced by plaintiffs, the seed distributor defendants
can only be liable to either individuals to whom ICON-irealed seed was sold or those
who erawfished in rice fields contanmunated with ICON-treated seed purchased from
one or more of the seed distnbutor defendants. According 1o plaintiffs, those class
members who did not purchase seed from the seed disrributor defendants and who did
not crawtish in fields contaminated with ICON-treated seed purchased from themn
have no claims against the seed distributor defendants. The tral court did not abuse
its discrerion in collectively considering all defendants, including Aventis in this case

for purposes of calculating numeresity of the plaintiff class.

Commaonality

Representative class members may sue if “[t]here are questions of law
or fact common to the class,” La.Code Civ.P. art. 591(A)2). The common questions
must predominate over questions affecring individual members, La.Code Civ.P, art.

591(B)3). "The test of commonality 13 not a demanding one, and requires only that

there be at least one issue, the resolution of which will affect all or a significant

number of the putative class members, A common question is defined as one which



when answered as to one class member is answered as to all of them.” Duhe, 779
So.2d at 1078 {citations omived). Moreover, “the mere fact that varying degyees of
damages may result from the same facnal transacrion and same legal relationship or
that ¢class members must individually prove their right to recover does ao! preclude
class certification.” Bartlest v. RBrowning-Ferris Indus. Chem. Serv,, Inc., §9-494, p.
3(1.a 11/12/99); 799 S0.2d 755, 756, Considering the evidence, we find no manifest
error and that a common trial would be the most efficient way to determinc the
potential Hability of Aventis and the seed distributor defendants. We do not believe
the trial to be one where so liltle will be decidad rhat judicial efficiency is lost.

(Generally, Aventis argues that plaintiffs’ damages have different causes,
the alleged torls of misrepresentation differ for different groups of plaintiffs;
plaintiffs have claims against different tortfeasors; and plaintiffs’ theories of recovery
against various tortfeasors arg different as are defenses raised against plaintiffs’
claims, Aventis suggests that any one of these differences prevents class certification,
W disagree.

We begin this anulysis with Aventis’ submission that plaintiffs’ ¢laims
are only common insofar as they allege damage 10 crawfish by ICON. Beyond that,
the defendant argues that class certification is prevented since there are too many
puotential causes for reduced crawfish production among claunants, Aventis argues
that each loss must he examined on a case-by-case basis to determine what part, if
any, [CON played in crawfish production problems. G & H Seed argues that the only
common quaestions that apply to all members of these three subclasses is whether or
not ICON 15 defective and damaped the crawfish producrion in 1999 and 2000, And
while that question may satisfy the commonality requirement as (v Aventis, G & H

Seed argues that it cannot satisfy the commonality question for the seed distributor



defendants.

The drought 1s cited by the defendants as the prcdominant factor
responsible for reduced crawiish yield. Dr. Robert Romaire stated that the amount
of rainfall could be one factor explaining the deeline, and Mr. Mark Shirley testified
that in his opinion, the drought affected crawfish production. Dr. Jimmy Avery
opined that the drought was the primary cause of the overall statewide reductions in
crawfish. This testimony 1s largely insignificant for our purposes, since it goes to the
ultimate question of causation. At this procedural stape, we need only determine, as
we have, that questions associated with the role the drought played in crawfish losses
are cammion questions, ot individual ones.

There 1s no evidence that proof of the drought’s effects would be
individual to class members, and such should be determined on a class-wide basis,
Indeed, Dr. Avaulf teshited the drought’s impact spanned the entire rice/crawfish area
and that 11t played a part in cavsing the crawfish mortality, it had a uniform effeet.
Dr. Romaire testified that the mast predominant issue of low crawfish production in
Louisiana has been the drought, ICON, or a combination thereof. He also testified
that crawfish exposed to ICON pﬂlﬂntiafl}’ have a higher mortality rate than those not
exposed. The witness did not leel comfortable stating that ICON was responsible for
the crawfish mortality. This discomfort is understandable, given that this is precisely
one issue that must be determined at trial on the merits. Il is for this reason that we
decline to underscore those parts of Dr. Avault’s testimony that plaintiffs argue serve
as the most persuasive evidence in support of the proposition that the drought is not
responsihle for the loss in production, 1t is enough to say that we find no error in the
trial court’s deternunation that the drought’s effect, if any, can be determined by way

of a class action,



Aventis also highlights Mr. Shirley’s testimony that water temperature
and water oxygen levels can cause crawfish mortality. Dr. Romaire said that the final
flood datc, the date the farmer floods his fields after his rice harvest is complete,
affects water quality management, which affects vield. A farmer’s decision to flood
his fields, along with the amount of crawfish “seed” introduced by the farmer, is
linked to his indrvidual farming practices, another potential cause that Aventis argues
deteats commeonality, Dr. Romaire testified that crawiish yield depends upon varying
farmuing practices. Dr. Avault and Mr, Shurley both apreed. Aventis argues thar the
only way to know what caused a particular farmer’s loss of production is ro analyze
his situgtion on a case-by-case basis.

We do nothelieve that individual farming practices defeat commonality,
While Dr. Romaire may have suggested that farming practices affect production, he
also testified that “if there are slight vanations in production procedures, one would
not expect that to be blamed. Miner variations i production practices would not be
considered to be a major cause of the widespread reduction of crawfish production
in Louisiana.” Similarly, Dr. Avauit testified that the variations in farming practices
do not aceount for erawfish mortality. Mr. Shirley testified that variations in larming
practices would not have dramatically affected the crawfish mortality. We cite this
testimony, not to make a causative determination, bul W suppurl our conclusion that
individual farming practices do not destroy commonality.

Aventis argues ihat becuuse the drought, individual management
practices, and other factors could represent potential causas for class members’
damages, class certification is preciuded. In support afthis argument, it cites LalTewr
v. Entergy, Ine., 98-344 (La App. 3 Cir. 12/9/98); 737 S0.2d 761 and Ford v. Murphv

Ol U154, Ine, 96-2913 (La.1997); 703 So.2d 542. In LaFleur, plainliffs sued



Entergy for damages due to storm-related power outages. The court failed to find
comrnenality, guoting the trial court’s reasons. Acecording to the trial court, the
testimony

showed numerous other causes of outages caused by the

ice storm which vould not have been prevented by Entergy

and were not due to its negligence. lce loading caused

downed poles and wires, broken cross arms, anchors, and

guy wires. The 1ce and freezing lemperytures caused

frozen switches and fuses. In some instances, the

customer’s own equipmeni was damaged by ice{,] causing

outages and preventing and/or delaying restoration ol

power. Restoration was dependent on multiple varying

factors.

LaFteur, 737 S0.2d at 766. The court reasoned (hat because g variety of cansal links
would have to be proven by each individual plaintiff, class certification was
inappropriate, The court found no manifest error with the determination that
“plaintiffs failed to prove thal common issues outweighed thosc particular to the
individual plainulis.” J4. at 767.

We find LaFlenr distinguishable. Lvidence in the record suggests that
individual farming practices were not a cause of the increase in crawfish mortality.
Nevertheless, while we make no causative determination, we are confident in stating
that even if the drought, farming practices, or [CON are advanced at trial as being
potcntial causes, such potential causes would not amount tonear 88 many as advanced
in LaFlewr. A contrary linding would [eave us wondering how any negligence class
action suit could ever be certified, since every negligence analysis requires u
determination of causation, including the potential presence of intervening or
superceding causcs.

In Ford, plaintiffs sued several pewrochemical plant owners claiming

physical and property damages as a result of combined and individual cmissions from

the defendant plants. Declining to find commaonality, the court stated that



[t)here appear ta he far top many individual liability issues
which ¢ould not be (ried separately, as that 15 prohibited by
[former] article 593 1(C)X1). As aptly stated by Judge
Schott in his dissent, “[olne plaintiff cannot prove
individual cansation and individunal damage based ou the
exposure of another plainnff to a particular amission.” 681
So.2d at 41 1.

Ford, 703 S0.2d at 549,

Ford has been disunguished many times since its publication. The court
in Scott v. American Tobacco Co., 98-452, pp. 4-5 (La.App. 4 Cir, 1998); 725 So.2d
10, 12-13, writ denied, 98-3016 (La. 2/26/99Y;, 731 So.2d 189 explained that “Ford
dealt not only with a comhination of substances emitted by different defendants, but
combinations that according ro plaintiffclass’ own allegations might involve different
combinations for every member of the supposed class as well as effects that wouid
have been different for each member of the class.” The court in Scott foomd Ford
distinguishable, since Scoif was

concerned basically with one substance only, nicotine, and

one ¢ffeet only, addiction . ... We find that the reasoning

in McCastle v. Rollins Environmental Services of

Lowisiana, fnc., 456 S0.2d (12 {La.1984), is applicable to

the 1nstant case where the court held that it did not matter

that each member of the class was not harmed on the same

date or sustained the same amount of injury, Tracing the

complaint of the class in the instant case to a single source,

nicotine, is consistent with the admonition found in Ford

that "only mass torts ‘arising from a common cause' . . .

may be appropriate for ¢lass certification. . ." 1d, 703

S0.2d at 550.

id at 13

In Johnson, 790 So0.2d 734, currenl and former residents, current and
former business owners and employees, and [urmer school students and employees
sued multiple defendants for damages from exposurc to hazardous and toxic

substances in landfill area. One defendant, the School Board, urged the application

of Ford and argued that various causcs claimed by plaintitfs rendered certification



improper. Other defendants, mcluding the City and the Housing Authority of New
Orleans, urged Ford as well, arguing that an individualized analysis of effects of
chemicals from various seurces would need to be conducted, along with the effeets
of those chemicals upon individual plaintiffs and when they occurred. The court in
Johnson distinguished Ford and stated thar “[a]lthough [the elass members] must
prove individual injuries, they allege that their injuries were caused by the same
‘common’ conduct.” Johnson, 790 So.2d at 746,

As with Johnson, the alleged injuries here all result {rom common
conduct -~ the introduction of ICON. And, as in Scott, our concem 1s only with one
substance and its effect on the crawiish population. Even with cansal concerns
assoclated with individual farming practices may arise, TCON is still allcged to be a
common potential cause. The drought, too, is 2 cammor potential cause. In other
words, though some other cause may prove significant, all class members allege that
ICON cansed their damages. In Scotr, “[plroof of the addictive quality of nicotine is
essential in the claims of all the plaintiffs so that there is a cormmon character among
the rights of the representatives and the absent members, ,.." Scorr, 725 So.2d at 14.
Here, proof of the alleged ill-cfTects of [CON is essential to all claims, creating a
common character among rights. Since class members were allegedly harmed on
different dates and sustained different amounts of alleged injury, individual issues
may present themselves, but such would not defeat commonality.

At trial, common proof of causation and damages may include the
chemical makeup of the ICON and its effect on crawiish in general and on a pond’s
soil and water, the movement of }CON from one field to another and through the
water systerns, whether its chemical composition changes through movement: ICON’s

permanence; or why the drought ¢id not cause crawfish mortality. If this common



proof is made, class members will then individually prove that ICON contaminated
their ponds, the method of contamination, snd any remaining individual questions
associated with the different theories of alleged liability. We, therefore, find no
manifest error with the tmal court’s determination that common liability issues
oummumber individual ones. A class-wide trial would eliminate major issues from
each member’s required proot.

Having determined that causal issues do not defeal commonality, we
focus upon evidence that supports the tnal court’s tinding of commonality. In our
estimation, the primary common question in this case is whether ICON damaged
crawtish production in 1999 und 2000. We agree with plaintiffs thar this question,
resolution of which touches upon every class member’s claims, inclides but is not
limited to questions associated with the effect of the drought on the decline in
crawfish production; whether [ICON affects rice-crawfish rotational farming; whether
[CON kills crawfish; whether ICON-infused tarlwater kills craw{ish; whether the seed
distributors are considered manufacturers of ICON; whether ICON contaminates soil;
whether ICON-treated seed was [il for 1ts intended use; whether ICON is a defective
product; and whether ICON advertisements and brochures were misleading.

Produet liabrlity claims are urged by all three Subclasses. Proof of the
elements set forth in the Louisiana Produets Liability Act? will be identical, regardless
of which class representatives attempt such proof. Considerations lor this proof will
involve Aventis’ alleged manufacture of ICON, the propriety of classifying the seed
distributors as manufacturers, ICON’s alleged ill-effects on crawfish, alternative
desigm, reasonzble anticipation, and so forth. The seed distributor defendants are

required by Aventis 1o treat rice seed with [CON. As such, we agree with plaintitts

La.R.S. 9:2800.51 ¢f seq.



that common proof as to these defendants will he required to show whether they
produced a defective product within the meaning of the Louisiana Products Liability
Aet or the redhibition articles and whether their treatment and sale of rice seed makes
thern manufacturers,

Those who purchased ICON-treated seed direcily from one or mare of
the seed distributors potentially have, as purchasers, claims in redhibition, breach of
contract, and fraud against the seed distributor defendants. Moreaver, product
liability and redhibition claims may potentially lie with those wha conducted crawfish
production operations in fields laden with ICON-treated seed purchased fromeone or
mwore of the seed disiibutor defendants.

All three plaintiff subclasscs assert negligence claims, requiring
consideration of law and facts common to the class, as well as a negligence analysis
examining the development, manufacture, marketing, testing, and selling af ICON.
Only ICON-purchasing members of Subclass | wiil claim redhibition and breach of
contract. Common proof ol redhibition will require a determination of whether the
product was rendered useless, its use so inconvenient, or its usefulness or value was
so diminished 50 as to raise certain pr'esumptions about the buyer’s conduct, Aventis
urges that farmers will have to be questioned individually about thetr pre-purchasc
knowiedge of [CON’s effect on crawtish. However, just because Aventis maybe able
to rebut the redhibition presumptions i trial by proof of the representatives’ pre-
purchase knowledge, that does not meun that the redhibition claim is not commen to
the class, While some of the clements of the claim may menit suﬁj ective ingquiry,
other elements of the claim -- like whether the product is redhibitorily defeclive
generally -- call for common questions. Moreover, plamntitfs’ breach of conmract

claim will call for common proof of, among other things, whether the product was fit



for its intended use.

The fraud-based claims are asserted only by Subclass 1, those who
purchased (CON. Plamtifts claim pegligent and intentional misrepresentation and
[raudulent concealment. Aventis, Nolan Guillot, and Mamou Rice point to Banks v.
New York Life, 98-551 (La.1999); 737 So0.2d 1275, cert. denied, 528 U.5, 1158, 120
S.Ct. 1148 (2000) where snit was filed on behalf of those who had purchased life
insurance from the defendant. Since the alleged misrepresentations were written in
the company’s illustrations and based upon oral statements by its insurance agents,
the court declined to find commonality, stating that where individual reliance will he
an issue, a fraud class action cannot be ceriified.

First, we find Banks distinguishable, primarily because in that case, the
marketing and sale of insurance policies were conducted by 1,000 insurance agents
who sold 101,109 policies to Louisianaresidents, 1,850 of whom comprised the clags,
Here, at issug is Mr. Redlich's conduct alone and Aventis’ brochures and
advertisements. Considering the limited fonts of inlormation upon which class
members relied, the subjective inquiries in this case will not be nearly as daunting as
thzy would have been in Banks. Moreover, we find the alleged misrepresentations
in this case to be much more umlorm than in Banks.

In Dumont v. Charies Schwah & Co., Inc., 95-2010 (La.App. 4 Cir.
2/29/96); 670 So.2d 548, the trial court certified a class of plaintifls against a
[inangial institution defendant, alleging breach of fiduciary and mandatary duties for
failure to disclose certain facts to its customers or for failure to request permission
from them. The defendant argued that certification wag precluded since tndividual
1ssues as to each customer existed, including knowledge and reliance. Relying

heavily upon State ex rel. Guste v. General Motors Corp., 370 S0.2d 477 (La.1978),



the court found that commonality existed since individual issues such as knowledge
were largely conjectural, whereas certain other 1ssues were commnon Lo every case.

In this case, there will be a necessity for subjective “relinnce” inquiry for
the misrepresentation claims, but common questions also exist, und will include the
content and extent of circulation of the defendants' brochures and other
advertisements. Cotumon queslions may also include the content and eonsistency of
Mr. Redlich, Aventis’ sales representative’s, ICON presentations to farmers across
the state, even though farmers went to different presentationg, did not aitend them at
all, or got their information from other sources, such as thetr seed distributors or crop
consultants. Ifthereis question as to whether [CON’s on-label use of the product will
kill crawfish, then that too is common, applicable to all ¢lass members.

Because the class members will pursug alternative theories of liahility,
not all members will hawve claims against the named seed distributor defendants. This,
however, does not deteat cerliftcation, and we agree with plaintiffs that the inclusion
of members who are unable to recover against the seed distributor defendants do not
overburden these defendants. They need only defend themselves apainst ¢laims
directed toward them.

Despite the individual guestions, we believe that common questions
predominate and in the interest of efficiency, we decline to fracture the class action
on this issue, We feel compelled to note here that any doubt as to certification should
be resolved in favor of certification. MaCastie v. Rofling Envil. Serv. of Louisiana,
Inc., 440 S0.2d 812 (La.App. | Cir. 1983), rev'd o other grounds, 456 S0.2d 612
{La.1984),

Aventis argues the inappropriatensss of certification based on each

claimant’s different collection of tortfeasors against whom fanlt must be allocated,



including Aventis, the claimants themselves, sced distributors, rice farmers, aerial
applicators, and crop consultants. In support, Aventis cites Simeon v. Colley Homes.
Inc. 00-2182 {La. App. | Cir. 11/14/01); 818 So.2d 125, where plaintiils contracied
with the Colley Homes to construct a home with 4 yynthetic smeco exterior. When
plaintiffs experienced water intrusion into their homes, they sued Colley Holmes, the
manufacturer of the stucco, and the manufacturer’s Louisiana distributor. The court
found that individual issues predominated over common issucs, noting that “[i]jn
addition o the individualized isgues related to the role of third parties in cavsing the
water damage, the guestion of compensation for damage to the homes will raise
further individualized issues such as the extent of damage, the type of repair needed
on gach house and the costs of the repairs.” 1d. at 130

It 15 well established that “individual questions of Q1lanmm do not
preciude a class action when predominant liability issues are common 1o the class.”
MuoCastle, 456 S0.2d at 620. We have determined above that predomunant liability
issues related to the toxicity of ICON are indecd common to the class. If individual
questions of damages do not preclude class action, and if fault allocation dictates
allocation of damages, then fault allocation cannoi preclude the action,
norwithstanding the intricacies associated therewith.

Inre New Orleans Train Car Leakage Fire Litigation, 98-239%,98-2622
(La. 2/23/99); 728 So.2d 853, where a jury retumed a compensatory and exemplary
damage verdict in favor of 20 plaintiffs and allocated fault shares amonyg nine
defendants is instructive. At the next phase of trial, when punitive damages were
awarded, faultwas allocated among the defendants in dilferent percentages than were
assighed at the previous phase. We cite this case only as exemplary; the erux of the

opinion was unrelated to the interplay between allocation of fault and class action



suits. While we agree with Aventis that the allocation of fault in this case may be
necessary and may bc more than simplistic, the defendant has cited no case
suggesting that fault allocation 1s inapplicable to class action suits.

Aventis argues that its defenses will differ among plaintiffs and that
different groups of plaintiffs will have different theories of liahility against the
defendants, Some plaintiffs will claim redhihirion and/or breach of contract, and
ameng those claimants that have a claim for redhibition, Aventis contends that
diflerent factual and legal questions exist. Non-purchascrs have only a product
liability claim, and the elements of proof arc different from those required for
redhibirion. Moreover, Aventis submits that claims for remediation of so0il and/or
water can anly be brought by landowners,

The courtin Lailhengue v. Mobile Oif Co. 94-2114,p. 10 (La, App. 4 Cir.
6/7/95Y, 657 S0.2d 547, 548 explained that “plaintiffs’ elatmys avose from a common
occwrrence, and common questions of fact are presented. The pleadings introduced
by plaintiffs show that the class membcers assert common theories of liability against
defendants and that defendants’ defenses are common fo plaintiffs’ claims.™
(emphasis added). We agree with plaintiffs that the legal theories, though they differ
among certain class members, are merely different ways of making a determination
of whether [CON is toxic e craw{ish. The theories are all linked in their treatment
of questions surrounding whether [CON is a fit product to introduce onto the market.
We ar.e confident that even though mutriple theories of liability exist, they will not
involve distinet factual and legal questions, As discussed earlier, many common
questions must be answered as to each, lnshort, we believe as the court did in Andry,
710 So.2d at 1127, that “the alieged Liabilily of the defendants is derived from the

same thepries of liabiliry, There are no material variations in the clements of the



claims of the various categories of class members. Although there obviously are
individual questions of quantumn, this does not preclude a class action where, as here,

predominant liability issues are cornmon to the class.” (Emphasis added).

Typicality and Adequacy

We consider the typicality and adequacy requirements in conjunction
with one another. Representative class members may sue if'“[t]he claims or defenses
of the representative parties are typical of the claims or defenses of the class.”
La.Code Civ.P. art. 591{A)(3). The representatives’ claims must be a cross-section
of, or tvpical of, the claims of all members, and the test for typicality is not a
demanding one. Duhe, 779 So.2d at 1079 (citations omitted). Indeed, “[i]t satisfies
typicality if the representative plaintiffs’ claims arise out of the same event or course
of conduct as the class members’ claims and are based on the same legal theory.” fd.
{citation omitted).

Representative members may also sue 1f “[tjhe representative parties will
fairly and adequately protect the interests of the clags.” La.Code Civ.P. art.
591{A)4). This requirement protects the unnamed class members’ legal rights.
Duhe, 779 So0.2d 1070,

The test often used for adequate representation consists of

three elements: (1) the chosen class representatives cannot

have antagonistic or conflicting claims with other members

of the class; (2) the named representatives must have a

sufficient interest in the outcome to insure vigorous

advocacy; and (3) counsel for the named plaintiffs must be

competent, experienced, qualified, and generally able to

conduct the proposed litigation vigorously.

id. at 1079 (citation omitted).

Aventis also asserts that no determination was made regarding the

proposed class representatives and their ability to represent the class, Because



plaintiffs” counsel neglected to provide informarion regarding absent class members,
Aventis contends that the trial court had no information upon which to base the
representative nature of the representatives’ claims, Moreover, the trial court’s
judgment did not mention names of class representatives. Plaintiffs’ eight proposed
class representatives are alleged to cotne [rom too narrow 4 segment of the potential
plaintiff population, and Aventis argues that more than eight are required.

We agree with plaintiffs that the eight representatives who were
appointed cover all relevant variations of c¢lass members. The trial court heard
testimony from each of the proposed representatives, seven of whom were questioned
directly by the court, Moreover, because eight non-representatives testified, we do
nol believe that the (rial court lacked informaiion on absent class members. Some
representatives purchased ICON-treated seed; some farm crawfish and rice; some
farm only crawfish; some claim to have used TCON-laden water: and, at lcast one is
a landlord. All allege financial loss and damages. In short, each representative has
alleged crawfish losses associated with [CON-treated seed or [CON-laden tailwater.
Of those who purchased ICON-treated seed, they did se from seed distributor
defendants. Of those who farmed craﬁfﬁsh they did so in fields planted with ICON-
treated seed that had been purchased from the seed distributor defendants either by
themselves (because they also farmed rice) or by rice farmers. Because of the manner
m which Aventis required the seed distributor defendanis to treat rice seed with
ICON, claims against one will be the same or similar to all. {tis for these reasons that
we find no mernt to Noian Guillot and Mamou Rice’s argument that the
representatives’ claims cannot he typical of the members’ claims since there was no
evidence of any representative having purchased ICON-trealed seed {rom either

defendant, or having farmed in fields planted with [CON-treated seed purchased from



either defendant. G & H Seed and Crowiey Grain concede typicality. We find no
nienit to Aventis’ contention that because Mr, Gunniss and Mr, Robin are leaving the
crawfish industry, they are incapable representatives.

Haas-Hirsch represents landowners who collect rent from crawfish
farmers farming their land, Aventis claims (hat Haas-Hirsch essentially forgave the
debts of their crawfish farmer tenants; as such, Haas-Hirsch has no claim and cannot
bc a representative for all landowners. Whether Haas-Hirsch did forgive the debts
and whether Aventis will be sucecssful in having the claims dismissed are qucstions
best suited for trial on the merits. Moreover, we view these questions as going
toward individual damages, which, as we have already stated, will not defeat
certification when predominant hability 1ssues are commeon to the ¢lass.

We do not inlerpret the (ypicality and adequacy requirements as
requiring representatives to emoody every characteristic of every class member, The
represcntatives’ claims arise out of the same event, the introduction of ICON, and the
claims arc bascd on the same legal theories. We find no manifest error in the trial
court’s determination of typicality. ln terms of adcquacy, there is no evidence that
the representatives have conflicting claims with class members, that they do not have
a sutficient interest in the outcoine, or that plaintiffs’ attorneys are not competent,

expenienced, qualified, or able to vigorously conduct the litigation.

Objectiveness

Represcntative class members may sue if “[t]he class is or may be
defined objectively in terms of ascertainable criteria, such that the court may
determine the constituency of the class for purposes of the conclusivencss of any
judgment that may be rendered in the case.” La.Code Civ.P. art. 391{A)(3). “"The

¢lass need not be so clearly defined that every class member can be identified at the



commencement of the action.” Duhe, 779 So.2d at 1080. Tmplicit in the fact that the
class “is or may” be definad ohjectively is that the trial court can modify the class
upon acquisition of relevant facts. /d. Indeed, “[i]n the process of class certitication,
ar at any time thercafter before a decision on the merits of conunon issues, the court
may alter, amend, or recall its mitial rubing on certification and may enlarge, restrict,
or otherwise redefine the constituency of the class or the 1ssues to he maintained in
the class action.” La.Code Civ.P. art. 392{A)}3)c).

Aventis argues that the class was nol objectively defined in terms of
ascerlainable criteria since the trial court did not define onc single class for
certification, hut rather, definad three subclasses. However, Aventis cites no miﬂ
mandating that one class be separately defined. If, according to La.Code Civ.P. art.
592(D), “a class may be divided into subclasses and each subelass treated as a class.
..., then we see no problem with the subclassification having already been made
by the trial court. Indeed, in Clement, 699 50.2d at 1114, the appellate court
explained that “the creation of categories or subclasses [by the wial court] is [a]. ..
general assumption extracted from the evidence which aliows the judge to create
groupings to assist in the efficient management of the litigation.” The appellate court
then affirmed the trial court’s creation of a three class subpgrouping. For these
reasons, we find that the subclass definitions are neilher amorphous, vague, nor
indeterminate, and therefore “provide a sufficient basis upon which to datermine the
scope of the class and the propriety of permiiting plaintiffs to represent all or part of
it.” fd.

Aventis suggests that the mrial court disregarded the fact that the evidence
vnly established injured parties in three parishes, and erroncously granted a state-wide

class in violation of the rule that “[t]he cstablishment of geographic boundaries of a



class must be based on evidence in ihe record.” Laithengue, 657 So.2d at 549, In
support of its argument, Aventis points fo the testimony of Dr. Philip Bedient, an
environmental engineer, who said that the Red River acts as a natural barrier
separating the northeastern part of the state from the southwesten part, thereby
preventing the flow of TCON from the northeastern side of the river to the
southeastemn side. Aventis also points to the testirnony of Mr. Smart Stover, Jr., a
hydrogeologist, who said that the Mississippi River and the Atchafalaya Basin act as
natural barmers as well. The class definion, according to Aventis, should have been
confined to the area south of the Red River and west of the Mississippi River, Since
the mial court allegedly failed to consider this evidence, Aventis argues that the case
should be remanded for a determingtion of proper geographic boundaries of the class,

as was done in Laifhengue.

In Lailkengue, the explosions and fire at the refinery expelled oil, soot,
insulation, asbestos and ather debris throughout the neighboring community. Here,
the allegedly damaging chemical wasnot as localized as in Laithengue. The evidence
reasonably indicated that ICON was used at various locations throughout the state.
We therefore find no manifest error, espectally in light of the fact that

fa] precise geographic definition of the class is not
absolutely necessary, In light of the purpose of the class
action procedure, it is objectively reasonable for the
geographic area to be defined broadly go as to encompass
all potential class members. See dndry, 710 So.2d ar 113,
The defendant argues that the plaintiffs do not define with
specificity which ndividuals or businesscs would be
included or excluded from the proposed sub-classes.
Contrary to the defendant’s argument, the proposed sub-
ciasses are sufficiently defined in order to give potential
class members enough information to decide whether they
are included within the class and to enabie class members
to decide whether to opt out of the class.

Royal St Grocery, Inc., 778 S0.2d at 686,



Predominance, Superivrity, and Manageability

In addition io those prerequisites set out in La.Code Civ.P, art. 591{A),
an aciion may be maintained as a class action if Articie S91(B)* is satisfied as well.

We have aiready determined that common questions of law and fact predominate over

La.Code Civ.P. art. 591{B):

An action may be mamtained as a class action only if all of the prerequisites of
Paragraph A of this Article are satistied, and in addition;

(1) The prosecution of sgparale sctions by or against individual members of the class
would create a niek of

{a) Inconsislent or varying adjudications with respect to individual
members of the class which would establish incompatible standards
of ennduct for the party opposing the class, or

) Adjndicanens with respect 10 individuzl members of the class
which would a3 a practical matter be dispositive of the interests of the
other membcrs not parties to the adjudications or substantially impair
or impede their ahility to protect their inlerests; or

(2) The party opposing the class has acted or refused to act on grounds generally
applicable to the class, thereby making appropriate final injunctive relicf or
corresponding declaratory relief with respect to the class as a whole; or

{3} The cour finds that the questions of law or fact commeoen to the members of the
class predominate over any questions affecting only individual members, and that a
class action is superior 1o other available methods for the fair and efficient
adjndication of the controversy. The matters pertinent to these findings include:

{a) The mterest of the members of the class in individually controlling
the prosecution or defense of separate actions;

(1) The extent and nature of any litigation concerning the contraversy
already commenced by or against members of the class;

{¢) The desirability or undesirabilily of concemrating the litigatiom 1n
the particular forum:

(d} The difficulties likely to he encountered in the management of a
class aciion;

(e) The practical ability of individnal class members ic pursue their
claims without class certification;

{§) The exient 1o which the relief plansitty demanded on behaif of or
against the class, including the vindication of such publiic policigs or
legal nghts as may be tmplicated, justifies the casts and burdens of
class litigation; or

{4) The parties to a seitlemert request certification under Subparagraph B(3) for
purposes ¢f setllement, even though the requirements of Subparagraph B(3} might
not otherwise be mel.



individual ones. Moreover, there is no evidence that the class action is not superior
[or the [air and efficient adjudication of the controversy. The whole of this opinion
demonstrates that a common character of rights exist, thereby making the class action
the superior adjudicatory mathnd, We believe that class treatment of claims against
hoth Aventis and the sced distributor defendants will effectuate substaniive law,
judictal efficicncy, and individual fairness -- the basic aims of a procedural device.
Duhe, 779 S0.2d 1070. Moreover, though trial courts face added responsibility in the
managcement of class actions, the procedural rules grant to the courty a certain amount
of discretion to taper the proceeding as it moves forward, We are confident that the

trial judge in this case will exercise prudently that grant of authority.

V.
CONCLUSION

For the reasons assigned, the judgment appealed fromis affirmed insofar
as 1L verlifies a class of plaintiffs and reversed against Terral Seed, Inc. We dismiss
Terral Seed, Inc. from this lawauit,

All cosws of this appeal arc taxed equally against the Defendanis-
Appellants, Nolan J. Guillot, Mamou Rice Drier and Warehouse, Inc., G & H Seed
Company, Inc,, Crowley Gram Drier, Inc., and Aventis Crop Scian;:e, [JUSA LP.

AFFIRMED IN PART, REVERSED IN PART, AND REMANDED

FOR TRIAL ON THE MERITS.



