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UNITED STATES
ENVIRONMENTAL PROTECTIONAGENCY

REGION 1t REGIONV
1880 ARCH STREET 77 WEST JACKSON BOULEVARD
PHILADELPHIA, PA 19103 CHICAGO, IL 60604

INTHE MATTER OF;
ORDER ON CONSENT

E. 1. du Pont de Nemours
and Company, Incorporated Proceeding under section 1431(a)(1)
of the Safe Drinking Water Act,

42 US.C. § 300i(a){1)

Washington Works Facility
Route 892

Washington. WV 26181

Docket Nos, SDWA-08.2002.0019,
SDWA-05-2002- 020085

|. STATUTORY AUTHORITY

1. This Order on Consent {"Order*} is issued pursuant Lo the authority vested in the
Administraror of the United States Eaviroamental Protection Agency (“EPA”) by Secuon
1431{a}{1} of the Safe Drinking Water Act (“SDWA"}, 42 U.S.C. § 300i{a)(1).

2. The authority to issue this Order was delegated 0 the Regional Administratars by
Delegation No. 9-17, dated May 11,1994.

3. Under the SDWA, Congress has delegated to EPA broad authority for the protection of
public water supplies and drinking water sources.

. DEFINTTTONS

4. The term “Undergroumd Source of Drinking Water” (“LISDW™) means an “aquiler” or
its portion which supplies a public water system (“FWS$) or which contains a sufficient quantity of
ground water to supply a PWS and which currently supplies drinking water forhuman
consumption, OF contains fewer than 10,000 milligrams per liter (mg/D total dissolved solids, and B
not an exempted aquifer. Sgg 40 C.F.R.§ 144.3.
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II. FINDINGS OF FACT'AND CONCLUSIONS OF LAW

5. E,I. du Pont de Nemours and Company, Incorporated (“DuPont”), is a corperation
snd IS therefore a n'pc:‘son" within the mcaning of Section 1401(12} of the SDWA, 42 UJS.C.

§ 300£(12).

6. DuPont owns and operates a manufacturing facility, Known as the Washington Works
{"Facility™), located in Washington, WW00d County, West V ]

7. Ammonium perfluoraoctancate, CAS Number 3825-26-1 (hereafter “C-8"), is a
pertluorinated surfactant that DuPont has used mits fluompolpa-related manufacturing
processes at the Facility since the early 1950s.

8. Residues contining C-8 generated by the Facility are or have been released to the air,
discharged to the Ohio River, dispesed ofat the Facility, Dry Run and Letart landfills N West.
Virginia ("disposal sites”) and otherwise shipped off-site fordestruction and/or disposal including

inte unlined landlills.

9. Studies performed by DuPont and Minnesota Manufacturing and Mining Corporation
(2 manufacturer of C-8) ("3M”) have determined that C-8 in sufficient dases, i.e., considering both
amount and duration of exposure, is toxic to animals through ingestien, inhalaton and dermal
contact Studies have also found that C-8 is persistent nhumans and the environment EPA is
conducting a prefiminary hazard assessment 0fC-8 under the Toxic Substances Control Act

{(*T'SCA").

10. Reccntly, C-8 has been detected N the underground source of drinking water used to
supply the following locations, at the following levels :

Lubeck, WV, PSD: 0.8 micrograms/liter (ug/1)
(1" quarter 2000)

Facility Production Wells: 1.99 ug/l {(Well 336,1998)
1.45 ug/l (Well 332.1999)

Fadhity Drinking Water Taps: 0.213ug/l (Building 5, 1999)
0.496 ug/l (Building 293.1999)
0.306 ug/l (Buillding 231, 1999
- 0.135 ug/l (Building363,2000)

Little Hocking, OH ,PWS : 1.840 ug/l (Well 1, 12/01)
3,730 ug (Well 2, 12/01)

0.855 ug/l (Well 3, 12/01)
- 7-690 ugt (Well 5, 12/01)

1.720 wg/l (Well 1, 1/02}
- 2.970 ug/l (Well 2, 1/09)
0.744ug/l (Well 3. 1/02)
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6.920 ug/l (Well 5, 1/02)

11. Aldiough reccat sampling shows lower levels, groundwater data from Letart landfill has
shown C-8 concentrations &S high &

On-site menitoring Well MW1 24,000 ug/ (1998)
On-site monitering Well MW.-24, 990ugA (1998)

Private wells near the Letart landfill when tested for C-8 N 2001 showed leves 0f 0.42 ug/l,
0.296 ug/l, and 0.085 ug/l; ap samples from the only well N ®area of Letart landfill which is
currently known ta supply drinking water shoved levels of 0.03Lug/1, 0.046 ug/t and 0.053ugA

(duplicatesample).

12. The C-8 discharged by the Facdility 5 a contaminant present inor E likely to enter a
PWS ar an USDW through the migradan from air emissions, surtace water discharges or froru
unlinedlandfills, and may present an imminent and substantial endangermen at levels exceeding
14 ug/l in warer used for human consumption based on ""A Hazard Naurrative for
Periluocroactuncate (PFOA)”® afmal report prepared by ENVIRON Internatonal Corporation,
January 24, 2002 (hereafter "ENVIRON report") for DuPont

IS. DuPont, thc West Virginia Department of Environmental Protection("WVDEP*), and
the West Virginia Department of Health and Human Resources (“WVDHIIR”) have entered m
an agreement on consent (“WV Order"),dated November 15,2001 attached hereto, which
provides for,inter alia, a taxicolegical and human health risk assessment of C 8 to be conducted
under the supervision of a C-8 Assessment of Toxicity (“CAT”) Team pursuant to the WV Order,
as well as ground and surface water monitoringand plume idengdfication. DuPont, n aletter dated
February 11, 2002, atached hereto, also agreed © perform sampling ofprivate and public ground
water wells WIthiN a 1-mile radius ofthe Litle Hocking, Ohio PWS well field, following the
protocol established n the WV Order. (Hereafter.the sampling required by the WV Order and
the additional sampling agreed to by DuPont will he referred 1 as ""sampling N WV/OH."™)

14. C-8 B currendy not a contaminant for which a national primary drinking water
regulation has been established pursuant to the SDWA, however, for the purpose of this Order,
DuPont and EPA. agree to use the Icvel of 14 ug/l C-8, as set forth in the ENVIRON report, as the
ternporary threshold level for provision of alternate water as required by paragraph 17 of this
Order.

15. DuPoat and EPA further agree Lo Use the screening level for C-8 to be established by
the WV Order as the thresholdievel for the provision of alternate water required by paragraphs 18
through 23 of thiS Order, in lieu of the level set firth in paragraphs 12 and 14 af this Order.

16. EPA has consulted with the WVDEP, WVDHHR, the Ohio Enviroumental
Protection Agency (“OEPA”) and the Ohio Departmentof Health (“ODH?") to confirm that the
information on which this Order is based is correct and to ascertain the action, that the state and
local authorides art or Will be taking. WVDHHR, OEPA, and ODH have requested that EPA
take this acion. EPA has concluded that all requisite conditions have been satisfied for EPA
action under Secetion 1¢31(a)(1) of the SDWA_ 42 U.S.C.§ 300i(a)(1).
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IV. ORDER ON CONSENT

Pursuant to the authority issued to the EPA Adminiserator by Section 1431(2)(1) of the
SDWA, 42 U.S.C. § 300i(2)(1}, and delegated © the Regional Administrators, DuPont is
ORDERED and hereby consentsto tbc following:

17. As soon as practicable, butnot lacer than fifteen (15) days following receipt of validated
sampling results performed i accordance with the \/\/ Order for sampling n'wv/ OH ,DuPonc
shall provide a temporary alternate drinking water supply for usus of any privare drinking water
well and PWS in West Virginiaor Ohio where such results show the level oF C-8 cxceeds 14 ug.
A “tamportary altsrnate drinking water supply” thall mean comnection to a PWS, connection to a
ncw water well, adequately reated water or water from seme other source, tncluding bottied water
or bulk water frern atank truck that mecets the water quality requirements of40 C.F.R. § 141 and
has a level of C-8 no greater than 14ug/l; is in sufficient quantty for all reasonable domestic uscs
including drinking and cooking and is provided N a manner convenient to the users. Dufont
shall conunue to provide this temporary alternate drinking water supply untl DuPont fully
irnplements the Altemate Drinking Water Plan pursuant to paragraphs 18 through 23 of this
Order, DuPont shall be responsible forall opecatton and maintenance costs of the alternatc

drinking water supply. .

18. As soon as practicable but not later than thirty (30) days after a detcrmination by the
Groundwater [nvestigation Steering Team (*GIST®) cstablished pursuant to the WV Order that a
private drinking water welt or PWS i West Virginia o Ohio contains C-8 at lcvcls greater dhan ke
screening level developed pursuant to the WV Order, DuPont shall submit to EPA for approval,
and to WVDHHR, WVDEP and OEPA, s appropriate, for review, an Alternate Drinking Waler
Plan which identifies all actions necessary to enable DuPont te fully comply with the requirements
of paragraphl9 through 23 of this Order. The Alternate Drinking Water Plan shall include a
schedule ofimplementation for such actions.

19. The Altematc Drinking Water Plan shall provide that:

a DuPont shall assure the provision of an alterfiate supply of drinking water tu all
users Ofany PWS and any private drinking water well in West Virginiz ar Ohio, ideatified
pursuant O sampling in WV/OH, where, and far o0 long as, the level of C-8 exceeds the screerung
leve] developed pursuant © the WV Order.

b. Suchlevels shall be determined by monitoring performed using a test procedure
establishcd by the GIST pursuant to the WV Order. Such alternate supply ofdrinking water 1s to
bc provided at NO cost to the users of such PWS Or private drinking water wells, except for usual
service fees incurred by users of a PWS.

c. DuPont will provide notice o all users of such PWS and private drinking water
wells ofthe availability ofthe altarnate supply of drinking water.
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d. An “alternate supply of drinking water” shall mean connection to 2 PWS,
conncctiun o New water well, adequately treated warm or water from some other sourcc,
acceptable 0 EPA, that meets the water quality requirements 0f 40 C.F.R. § 141 and has alevel of
C-8 no greater than the screenmg level established pursuant to the WV Order: iS in suffident
quantity for all rcasonable domestic uses including drinkingand eocking; and is provided i a
manner canvenient to the users. DUPoNt shall be responsible for all operanon and maintenance
costs OF the alternate supply OF drinking water for the duration of operation pursuant © this Order,
unlcss the alternate supply of drinking water is provided by connectiontw a PWS.

20. Following the initial submittal 0fthe Alternate Drinking Water Plan by DuPont, if
EPA, in consultation with WVDHHR, WVDEP, and OEPA, as appropriate, determines that
modificationsare necessary to DuPont's Alternate Drinking Water Plan, DuPont shall make such
modifications as EPA may spedly to satisfy the requirements ofthis Order and submit a revised
Alteenate Drinking Water Plan within forty-five (45) calendar days Of notiication by EPA.

21. Upon EPA’s approval of the Alternate Drinking Water Plan (or revised Alternate
Dninking Water Plan, s the case may be), DuPont shall implement, I accordance with the
approved schedule, any and all actions necessary 1 comply with the requirements ofparagraphs
18-20.

22. Within thirty (30} calendar days of EPA’s approval ofthe Alternate Drinking Water
Plan (orrcviscd Alternate Dripking Water Plan, as the case may be), and quarterly thercafter,
DuPont shall submit to EPA. WVDHHR, WVDEP, aud OEPA, writn reports summarizing all
actions taken m accordance with this Order ("progress reports’). DuPont shall continuc to submur.
progress reports until such tme as EPA provides written notice that the reports are NO longer
necessary, or ¢ds Order B terminated.

All progress reports required by this paragraph shall contain the following certfication,
which shall be signed by a responsible corporate officer:

I ccrtify under penalty of law that this document and all attachunicnis
were prepared under my direction or supervision In accordance with
a system designed to assure that qualilied personncl properly
gathered and evaluated the information submived. Based on my
inquiry ofthe person or persons who manage the system, or those
persans directly responsible for gathering the information, the
information submitted is, 1 the best of my knowiedge and belief,
true, accurate, and complete. I am aware that there are significant
penalties for submitting false information, including the possibilicy of
fines and imprisonment far knowing violations.

For purposes ofthis Order, a responsible corporate officer shall be (i) a president, secretary,
treasurcr, or vice-president of DUPoNt in ¢harge oF a principal business function, or any other
person Who performs sumilar policy- or decision-making functions for DuPont, or (i) the manager
of the Facility, ifthe Facility emplays more than 250 persons or has gross annual sales or
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expenditares cxceeding $25 iullian (@insecond quarter 1380 dollars), if authority o sign
documents has been delegated o the manager in accordance With corporate procedures.

vT070T0Q

23. Al submittals, including reports, required under this Order shall be submitted to the
tollowing addressees:

As to EPA-

As o WVDHHR:

As to WVDEP:

As to OEPA:

YL eBey

‘ooaN

Roger Reinhart (3WP32)

[1.S. EPA Region III

1650 Arch Street
Philadeiphia, PA 19103-2029

Kelley Moore (WG-15])
U.S.EPA Region V

77 West Jackson Boulevard
Chicago,IL 60604

Victor Wilford

Division of Environmental Engineering;

Office of Environmental Health Services
Department of Health and Human Resources
815 Quarrier Street, Suite 418
Charlestan, WV 25301

David Watkins

Ground Water Protection Section

Division of Water Resources

WestV i aDepartment of Environmental Protection
1201 'Greenbrier Street

Charleston WV 25301

Michae! Baker

Division 0f Drinking & Ground Waters
Ohio Environmental Protection Agency
122 South Front Street

Columbus, OH 43215
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V. GENERAL PROVISIONS

24. DuPant admits the jurisdicional allegations set forth herem and waives any defcuses it
might have as to jurisdiction and venue and agrees not to contest any Of the findings of fact or
conclusions of law herein m any actionto caforce this Ordcr. Except as to any procezding brought
by EPA to enforce this Order, in agreeing to this Order DuPont makes no admission of fact or law
and reserves all rights and defenses available regarding liability or responsibility In any other legal
procecdng related to the subject matter of this Order.

25. This Order shall apply to and be binding upon DuPont and its agents, successors, and
assigns,

26. This Order may be modified only upon written consent of all parties.

27. Nothing i this Order shall be construed as prohibitng, altering oF iN any way
eliminuting the ability of EPA to seck any other remedies Or sanctions avadable by virtie of
DuPont’s viclations of this Order or ofthe statutes and reguladons upon which this Ordcr is based
or for DuPont’s viclation of any applicable provision of law.

28. This Order shall not relicve DuPont OF its obligation to comply with ail applicable

provisions Of federal, staze or local law, not shall it be construed 1 be a ruling on. or determination
of, any issue related to any federal, stane or local permit.

29. Nothing in this Order is intended to nor shall be construed 10 operate in any way @
resolve any eririnal liability of DuPant. Compliance with this Order shall notbe a defense to any
actians subscquently commenced for any violation of federal laws and regulations administercd by
EPA, and itis the responsibility of DuPont to comply with such laws and regulations. EPA
reserves the right to undertake action agamst any person, inchiding DuPont, I response o any
condition which EPA deteninines may present a imminent and substantial endangerment to the
public health, public welfare or the envirorunent.

30. The undersigned representative of DuPont certifics that he & fully authorized by
DuPont © enter into the terms and conditions of this Order and 1 exccute and legally bind that

party to it

81. Purmuant to Secton 1431(b) ofthe SDWA, 42 U.S8.C. § 300i(b), violation of any termnn
of this Ordcr, or failure or refusal to comply with this Order, may subject DuPont to aavil penalty
of up to $15,000 per day per violation for each such day I which a violation occurs or {ailure to
comply continues, &5 assessed by an appropriate United States District Court

32. When DuPont knows ar should have known, by the exerdse of due diligence, of an
cvent that might delay completion ofany requirement of this Order, DuPont shall provide notice
o EPA, in writing, within ten (10) business days after DuPant first knew, or inthe exercise of due
diligence, should have known, of such event. “The notice shall describe in detait the busis tor the
delay, including whether iris a Force Majeure cvent, and describe the length of, precise cause(s) of,
and measures to be @mken to prevent or minimize SUCh delay. IFEPA agrees that such event
constitutes Force Majcure, EPA shall extend the time faor performance of such requirement, In
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writing, (0 compansate tor the delay caused by the Force Majeure event. DuPon(’s failore tn noufy
EPA In sccardance with this paragraplr shall reader this paragraph void and of na effect. For
purposes of this Order, Force Majcure is defined as an eveat aising from the cruses beyond the
coutral of DuPonr, and aay enily confrolled by DuPont, wiich delays or provent the
porformance of any cbiigaiion wls s Crder. Unzreicpated or iskreased costs or expenses
ascodated with the implamentation of chis Order and eloage] Miwudal Sroumsmaneess, Gilure to
apply for 2 reqruired permniz er approval or to provide in 3 thady Juener Wl iuformpagorn to oboin
A permit or appraval oc w oblain ar appreve contracts, sball net, in any svear, constitute Foee
Majeure. events. DuPont resexves what ever rights it may have to dispeie EPA'"s determinmion thar
2 particalar event does nat ennstimite Foree Majeure in 2oy artion to enferce this Ovder,

33, This Order shall be ¢ffective upon execution by all partes. Thix Order shall remaio in
«ffece untl DuPonr fulfills its oblgabions pusuant ko parasranhs 17 threugh 23 herein. submits a
wrinten request ta EPA o terrpivate this Order, and EPA approves such tetmimafion reguest.

34. This Cansent Crder may be exccured tnm any cumber of counterpart originals, each of
which sizli be deemed 1o constitnts an original agreement, aod a]l af which: shall constimtr one
agreement. The execntion of one mmmpmbymypar@slnll have the sae foree and effect as

if thac party had signed all other counterparts.

33. All ef due Lyns and conditions of this Order wgether comprise one agresgnent, and
each of the torens and conditions is in consides ativu of Wl of die vikier kams and condidans. In
the evenc that this Qeder, or one or more of ity terms and condidons, is held invalid, ¢ v uot
excxured by all of the signateries in identicel form, or is not ypproved in such ideviical formm by the
Pegional Admmmistrazors, daen the sntire Order shall he null and void.

SO ORDERED-

Dage:

Ponald 5. Welsh
Regional Administraror
U.5. Enviranmentzl Promction Ageacy, Kegion 1il

/]\Mm\/%h;—- e

Thorcas V. Skinner
Regines) Admrustrater
TL.S. Tavimnmeneal Protection Agenrey, Regmn. v
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Miring, to compensare for the delay caused by the Force Majeurc event. DuPont’s failure 0 notify
EPA in accordance with this paragraph shall render this paragraph void and of no effect. For
purposes ofthis Order, Force Majeure is defined as an event arising from the causes beyond the
control of DuPont, and any entty controlled by DuPont, which delays or prevents the
performance of any obligation under this Order. Unantdcipated OF inereased costs OF expenses
assodated Wl the implementation ofthis Order and changed financial circwmstances, failure to
apply for a required permit or approval or to provide in a timely manner all information to obtain
apermit or approval or to obtain or approve contracts, Shall not, i any event, constitute Force
Majeure events. DuPont reserves what ever rights it may ham © dispute EPA's determination that
a particular event does not constitute Force Majeure in any action to-énforce this Order.

33. This Order shall be effective UPON execution by all parties. This Order shall rernain n

effectuntil DuPont Iulfillls its obligations pursuant to paragraphs 17 through 23 herein, submits a
written request to EPA to termainate this Order, and EPA appraves such tecmination request

3. This Consent Order may be executed in any number ofeounterpart originals, each of
which shall be deemed to censtitute an original agreement, and all ofwhich shall constitute one
agreement. | Ne execution Of one counterpart by any party shall have the same force and effect as
If char party had signed all ocher counterparts,

3. All ofthe terms and conditions of this Order together comprise one agrecment, and
each of the terms and conditions b in ¢onsideration ofall of the other terms and conditions- In
the event that this Order, or one or more of IS terms and conditions, is held invalid, or is not
executed by all ofthe signatories in identical form, or is notapproved in SUCh identical form by the
Regional Administrators, then the entire Order shall be aull and void.

SO ORDERED:

: Pl 1§
Lo sl S<2p0: 0 o, T

Dondd S. Welsh
Regional Administrator
U.S. Environmental Protection Agency, Region III

Diate:
Thomas V. Skinner
Regional Adrinisrator
U.S. Eavironmental Proteetion Agency, Region V
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Panl Bo.\aa
Plant Manager, Washington \Works Faalxty
E.I. du Pont de Nemours and Company, Incorporated
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